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Abstract

This article examines the legal framework governing the exercise of jurisdiction by the
International Criminal Court (ICC) under the Rome Statute. It explains that the Court has
jurisdiction over the most serious international crimes: genocide, war crimes, crimes
against humanity, and the crime of aggression. The study highlights the principle of
complementarity, under which the ICC acts only when national judicial systems are
unwilling or unable to genuinely investigate or prosecute such crimes. It also outlines the
legal bases for jurisdiction, including referrals by States Parties, investigations initiated by
the Prosecutor proprio motu, and referrals by the United Nations Security Council under
Chapter VII. The article further analyzes the preconditions for exercising jurisdiction,
including territorial, personal, and temporal jurisdiction, as well as the procedural
requirements established by the Rome Statute. Particular attention is given to the
admissibility of cases, applicable law, and the legal elements required to establish crimes
within the Court’s jurisdiction. The study also discusses the mechanisms for challenging
the Court’s jurisdiction or the admissibility of a case. In addition, it examines key
principles of international criminal responsibility, including individual criminal liability,
the irrelevance of official capacity, grounds for excluding criminal responsibility, mistakes
of fact and law, superior orders, and issues related to statutory limitations. The article
concludes by emphasizing the importance of these legal safeguards in ensuring the
effective and fair administration of international criminal justice.
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1-Crimes within the jurisdiction of the Court

International political theory presents numerous visions of the state of war and the state
of peace, yet international law is silent as to their philosophical underpinnings. Instead,
one must rely upon theoretical perspectives which not only may have played a role in the
creation of the laws of nations but also the history and development of the International
Criminal Court (‘ICC’). To this end, this analysis traces the historical development of the
ICC, its jurisdictional limitations, and its possible philosophical underpinnings, including
the works of: Thomas Hobbes, Immanuel Kant, and John Locke; ultimately concluding
that Locke provides the most complete, implicit support for the ICC and international
criminal law in general ! .

All treaties,Nevertheless, he believed that public criticism of violations of the Geneva
Convention would be sufficient, ‘because public opinion is ultimately the best guardian
of the limits it has itself imposed. The Geneva Convention, in particular, is due to the
influence of public opinion on which we can rely to carry out the orders it has laid down.
The prospect for those concerned of being arraigned before the tribunal of public
conscience if they do not keep to their commitments and of being ostracized by civilized
nations, constitutes a powerful enough deterrent for us to believe ourselves correct in
thinking it better than any other. Thus, Moynier sought merely to regulate war via an
implicit Hobbesian approach to international governance .

The provisions of the Geneva Conventions of 1949° on grave breaches, as extended
by Article 85(2)-(4), and breaches are extended to the Protocol (Article 85(1)°. Thus,
parties are obliged to enact the legislation necessary to ensure effective penal sanctions
for those committing or ordering grave breaches of the Convention; such persons are to
be pursued and brought to trial, regardless of their nationality. Parties are also obliged to
suppress all acts contrary to the Conventions and Protocol that are not grave breaches.
There must be safeguards for proper trial and defence * .

On April 11,2002, the U.N. held a ceremony in the headquarters to accept the
instruments of ratification to the Statute of International Criminal Court from 10 states in
the world ,and the total number of states who has ratified the Statue has reached to 66. On
July 1 of the same year, according to the related articles of it, the Statute of International
Criminal Court took its effect formally, and a permanent standing institute, i.e. the
International Criminal Court was found. The headquarters of it was located at the Huge in
the Netherlands, and 18 judges and an independent procurator will work in the
headquarters. By the end of the year, the U.N will have finished the work of establishing
the international criminal court’.

The jurisdiction of the Court shall be limited to the most serious crimes of concern
to the international community as a whole. The Court has jurisdiction in accordance with
this Statute with respect to the following crimes: The crime of genocide; Crimes against
humanity; War crimes; the crime of aggression®.
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1-1-Genocide

Genocide is a crime that consists of one or more prohibited underlying acts, as detailed
in this section, committed against members of a national, ethnic, racial, or religious group,
with the intent to destroy, in whole or in part,the group,assuch. The definition of genocide
was first authoritatively set out in the Genocide Convention 0f1948,and the definition has
not changed significantly from that instrument until the present day’.

There is hardly disagreement on genocide being put forward and put into the
jurisdiction, which is concerned with several genocide incidents happened in the last
century. The word genocide was created by Poland jurisprudent R.cemkin in his works
Axis powers Governance in the Conquered Europe published in 1944. It can define exactly
how want only Germany Nazi slaughtered 8 million natives or foreigners especially Jews
and how ferociously Japanese militarist massacred more than 10 million residents of China
and other Asian country 8.

On August 8, 1945, the governments of the United States, France, Britain, and the
Soviet Union signed the London Charter, which established the International Military
Tribunal (IMT) to prosecute major war criminals of the Axis powers in Europe”’..

For the purpose of this Statute, "genocide" means any of the following acts
committed with intent to destroy, in whole or in part, a national, ethnical, racial or
religious group, as such killing members of the group; causing serious bodily or mental
harm to members of the group; deliberately inflicting on the group conditions of life
calculated to bring about its physical destruction in whole or in part; imposing measures
intended to prevent births within the group; forcibly transferring children of the group to
another group'!.

1-2- Crimes against humanity

Crimes Against Humanity'?.unlike the first three categories, crimes against humanity
represent a legal concept already firmly entrenched in international law. According to the
Rome Statute, a“crime against humanity” means any of the following acts when
committed as part of a widespread or systematic attack directed against any civilian
population, with knowledge of the attack: murder, extermination, enslavement,
deportation or forcible transfer of population, imprisonment or other severe deprivation
of physical liberty, torture, rape, sexual slavery, enforced prostitution, forced pregnancy,
enforced sterilization, or any other form of sexual violence of comparable gravity,
persecution against any identifiable group or collectivity on political, racial, national,
ethnic, cultural, religious, gender, or other grounds, enforced disappearance of persons,
the crime of apartheid and other inhumane acts of a similar character intentionally causing
great suffering, or serious injury to body or to mental or physical health. The second and
third parts of the Statute’s Article 7 then go on to describing each of the individual acts
under the crimes’ heading. As it can be seen, this category of crimes has been established
at the international treaty level, with many of their constituting elements having been
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already defined or somewhat sufficiently well explained in the treaty law and its
corresponding commentaries as well as in the scholarly and practical literature. As it was
mentioned in the Introduction, the historical development of crimes against humanity,
their practical application, material and mental elements, scope and role in ICL, pertinent
jurisdiction and many other aspects have been a subject of both general and detailed
analysis. Some of these elements are continuing to be worked out and further clarified in
the developing case law of the ICC where charging counts of crimes against humanity
figure quite often'’.

As crimes, the crimes against humanity were put forward in the form of international
law document for the Charter of European International Military Tribunal and the
following the Charter of Far-east International Military Tribunal'4,

Afterward, some international legal documents such as Draft Penal Provisions the
Convention of International Criminal Tribunal for Yugoslavia and the Convention of
International Criminal Tribunal for Rwanda all define acts against humanity as crimes .
But up to now, there is not a convention special for the punishment of crimes against
humanity yet'®>. Having synthesized relative provisions in previous international legal
documents, the Statute define crimes against humanity'® as any (totally 11 kinds) of the
following acts when committed as part of a widespread or systematic attack directed
against any civilian population, with knowledge of the attack (Artic 7 of the Statute). It
has confirmed in Advisory Opinions and contentious cases that the obligations under
human rights law do not cease during armed conflict, except through the application of
derogation provisions'’.

For the purpose of this Statute, "crime against humanity" means any of the following
acts when committed as part of such crimes'®;

(1) Attack directed against any civilian population means a course of conduct involving
the multiple commission of acts referred to in paragraph 1 against any civilian population,
pursuant to or in furtherance of a State or organizational policy to commit such attack.

(2) Extermination includes the intentional infliction of conditions of life, inter alias the
deprivation of access to food and medicine, calculated to bring about the destruction of
part of a population.

(3) Enslavement means the exercise of any or all of the powers attaching to the right of
ownership over a person and includes the exercise of such power in the course of
trafficking in persons, in particular women and children.

(4) Deportation or forcible transfer of population means forced displacement of the persons
concerned by expulsion or other coercive acts from the area in which they are lawfully
present, without grounds permitted under international law.

(5) Torture means the intentional infliction of severe pain or suffering,whether physical or
mental, upon a person in the custody or under the control of the accused; except that torture
hall not include pain or suffering arising only from, inherent in or incidental to, lawful
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sanctions.

(6) Forced pregnancy means the unlawful confinement of a woman forcibly made
pregnant, with the intent of affecting the ethnic composition of any population or carrying
out other grave violations of international law. This definition shall not in any way be
interpreted as affecting national laws relating to pregnancy.

(7) Persecution means the intentional and severe deprivation of fundamental rights contrary
to international law by reason of the identity of the group or collectivity.

(8) The crime of apartheid means inhumane acts of a character similar to those referred to
in paragraphl, committed in the context of an institutionalized regime of systematic
oppression and domination by one racial group over any other racial group or groups and
committed with the intention of maintaining that regime.

(9) Enforced disappearance of persons means the arrest, detention or abduction of persons
by, or with the authorization, support or acquiescence of a State or a political organization,
followed by a refusal to acknowledge that deprivation of freedom or to give information
on the fate or whereabouts of those persons, with the intention of removing them from the
protection of the law for a prolonged period of time.

For the purpose of this Statute, it 1s understood that the term "gender" refers to the two
sexes, male and female, within the context of society. The term "gender" does not indicate
any meaning different from the above.

1-3-War crimes

War crimes are the third and oldest category of atrocity crimes. They are grounded in
international humanitarian law, traditionally known as jus in bello (the law of war)'.

It regulates the conduct of parties engaged in an armed conflict and seeks to minimize
suffering and harm. It is based on a balancing between military and humanitarian
considerations. In armed conflict, certain acts of violence are allowed (lawful) and others
prohibited (unlawful). International humanitarian law regulates both lawful and unlawful
acts of violence. It needs to reconcile different perspectives: a principled humanitarian
commitment ‘to prevent or mitigate suffering’?°.

The sufferings caused to mankind by two world wars in the 20" century help to bring
about the entrance of war crimes to the Statute as one of the four kinds of crimes within
the jurisdiction of the Court. According to the Statute, war crimes means acts that
seriously violate laws or customs of armed conflicts in international armed conflicts or
non-international ones®'. This definition breaks the traditional one which confines the
crimes in international armed conflicts, in taking the acts in non-international ones into
the jurisdiction of the Court?’. But for a long time even to now, whether non-
international armed conflicts can be taken as international crimes and laws of war and
international customs can be applied on them is a problem which leads to endless
rgument from the academic circles to practice ones.
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In fact, the harmfulness of the non-international armed conflicts is not less than the
international ones. And some scholars may have noticed that since World War II, the
casualties of non-international conflicts-pure internal conflicts and despotic rule have far
exceeded the total number of casualties of the World War I and the World War II.
However, most of the criminals of the non-international armed conflict benefited from the
exemption from penalty®.

The Court shall have jurisdiction in respect of war crimes in particular when
committed as par of a plan or policy or as part of a large-scale commission of such
crimes.

For the purpose of this Statute, "war crimes" means > :
(I) Grave breaches of the Geneva Conventions of 12 August 1949, namely any of the
following acts against persons or property protected under the provisions of the relevant
Geneva Convention:
(1) Wilful killing.

(2) Torture® or inhuman treatment, including biological experiments.
(3) Wilfully causing great suffering, or serious injury to body or health.

(4) Extensive destruction and appropriation of property, not justified by military necessity
and carried out unlawfully and wantonly.

(5) Compelling a prisoner of war or other protected person to serve in the forces of a hostile
Power.

(6) Wilfully depriving a prisoner of war or other protected person of the rights of fair and
regular trial.

(7) Unlawful deportation or transfer or unlawful confinement.
(8) Taking of hostages.

(IT) Other serious violations of the laws and customs applicable in international armed
conflict, within the established framework of international law, namely, any of the
following acts.

(1) Intentionally directing attacks against the civilian population as such or against
individual civilians not taking direct part in hostilities.

(2) Intentionally directing attacks against civilian objects, that is, objects which are not
military objectives.

(3) Intentionally directing attacks against personnel, installations, material units or vehicles
involved in a humanitarian assistance or peacekeeping mission in accordance with the
Charter of the United Nations, as long as they are entitled to the protection given to
civilians or civilian objects under the international law of armed conflict?®.

(4) Intentionally launching an attack in the knowledge that such attack will cause
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incidental loss of life or injury to civilians or damage to civilian objects or widespread,
long-term and severe damage to the natural environment which would be clearly excessive
in relation to the concrete and direct overall military advantage anticipated.

(5) Attacking or bombarding, by whatever means, towns, villages, dwellings or buildings
which are undefended and which are not military objectives

(6) Killing or wounding a combatant who, having laid down his arms or having no longer
means of defence, has surrendered at discretion.

(7) Making improper use of a flag of truce, of the flag or of the military insignia and
uniform of the enemy or of the United Nations, as well as of the distinctive emblems of the
Geneva Conventions, resulting in death or serious personal injury.

(8) The transfer, directly or indirectly, by the Occupying Power of parts of its own civilian
population into the territory it occupies, or the deportation or transfer of all or parts of the
population of the occupied territory within or outside this territory.

(9) Intentionally directing attacks against buildings dedicated to religion education, art,
science or charitable purposes, historic monuments, hospitals and places where the sick
and wounded are collected, provided they are not military objectives.

(10) Subjecting persons who are in the power of an adverse party to physical mutilation or
to medical or scientific experiments of any kind which are neither justified by the medical,
dental or hospital treatment of the person concerned nor carried out in his or her interest,
and which cause death to or seriously endanger the health of such person or persons.

(11) Killing or wounding treacherously individuals belonging to the hostile nation or army.
(12) Declaring that no quarter will be given.

(13) Destroying or seizing the enemy's property unless such destruction or seizure be
imperatively demanded by the necessities of war.

(14) Declaring abolished, suspended or inadmissible in a court of law the rights and actions
of the nationals of the hostile party.

(15) Compelling the nationals of the hostile party to take part in the operations of war
directed against their own country, even if they were in the belligerent's service before the
commencement of the war.

(16) Pillaging a town or place, even when taken by assault.
(17) Employing poison or poisoned weapons.

(18) Employing asphyxiating, poisonous or other gases, and all analogous liquids,
materials or devices.

(19) Employing bullets which expand or flatten easily in the human bodysuch as bullets
with a hard envelope which does not entirely cover the core or is pierced with incisions.
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(20) Employing weapons, projectiles and material and methods of warfare which are of a
nature to cause superfluous injury or unnecessary suffering or which are inherently
indiscriminate in violation of the international law of armed conflict, provided that such
weapons, projectiles and material and methods of warfare are the subject of a
comprehensive prohibition and are included in an annex to this Statute, by an amendment
in accordance with the relevant provisions set forth in articles 121 and 123.

(21) Committing outrages upon personal dignity, in particular humiliating and degrading
treatment.

(22) Committing rape, sexual slavery, enforced prostitution, forced pregnancy, as defined
in article 7, paragraph 2 (f), enforced sterilization, or any other form of sexual violence
also constituting a grave breach of the Geneva Conventions.

(23) Utilizing the presence of a civilian or other protected person to render certain points,
areas or military forces immune from military operations.

(24) Intentionally directing attacks against buildings, material, medical units and transport,
and personnel using the distinctive emblems of the Geneva Conventions in conformity with
international law.

(25) Intentionally using starvation of civilians as a method of warfare by depriving them
of objects indispensable to their survival, including wilfully impeding relief supplies as
provided for under the Geneva Conventions.

(26) Conscripting or enlisting children under the age of fifteen years into the national
armed forces or using them to participate actively in  hostilities.
(IIT) In the case of an armed conflict not of an international character, serious violations of
article 3 common to the four Geneva Conventions of 12 August 1949,

1-4- The Crime of aggression

The crime of aggression?’ posed an added difficulty. There emerged a view that under
Article 39 of the UN Charter, only the Security Council had the ability to determine that
an act of aggression had occurred. The 1993 report of the ILC’s Working Group on a draft
statute, for example, proposed that ‘a person may not be charged with a crime of or directly
related to an act of aggression ...unless the Security Council has first determined that the
State concerned has committed the act of aggression which is the subject of the charge’.
The commentary to the relevant Article explained that the Court would in effect only
decide consequential issues, principally whether an individual has ‘acted on behalf of that
State in such a capacity as to have played a part in the planning and waging of the
aggression’. Not all members of the ILC, however, were prepared to concede such a
significant role in international criminal law to the Security Council. A second
jurisdictional issue was highlighted in the final Draft Code adopted by the ILC in 1996.
Article 8 provided that jurisdiction over the crime of aggression was to be exercised
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exclusively by the future international criminal court, unless a domestic court was trying
its own nationals **

The definition of the Crime of Aggression Negotiations on the crime of aggression were
among the most difficult parts of the making of the ICC. Being concerned that the legal
constraints imposed by this crime would hamper their freedom of military humanitarian
interventions, some States argued that aggression should not be included in the Court’s
jurisdiction?’,

In the history of development of international law, the definition of aggression has been
discussed for a long time. During more than 20 years from 1952 to 1974, the U.N.
designated 4 committees successively but did not pass unanimously a definition of
aggression until given by a special committee in1974 3°. However, there is still vacancy
for the definition because the Statute of 1998 did not adopt it.

Unless otherwise provided, a person shall be criminally responsible and liable for
punishment for a crime within the jurisdiction of the Court only if the material elements
are committed with intent and knowledge?'.

On the base of the ilc report, the General Assembly tasked a committee to draft a Statute
for an International Criminal Court *2>. However, the special committee submitted two
reports which reflected the increasing reluctance of the international community regarding
the establishment of an international criminal jurisdiction ¥. On 4 December 1954, the
General Assembly asked for a draft definition of aggression to be submitted to it ** . This
last request saw the early progress of the ilc succumb to the paralysis of the Cold War.
The General Assembly considered that the Draft Code of Offenses against the Peace and
Security of Mankind and the Draft Statute for an International Criminal Court be
postponed until a draft definition of aggression was submitted >°.

private capacity and prosecution before ‘“certain international criminal courts, where
they have jurisdiction” have been the subject of a hot debate between scholars and of
varying interpretation by international courts. The third circumstance applies when the
high- ranking State official no longer holds office — he then enjoys immunity ratione
materiae; other States “may try the former high- ranking officials in respect of acts
committed prior or subsequent to his or her period of office , as well as in respect of acts
committed during that period of office in a private capacity”¢ .

In accordance with the Resolution on the Definition of Aggression, the crime of
aggression means violation of a states territorial integrity and sovereignty by another with
armed force of using armed force in other ways not consistent with the United Nations
Charter®’. As the Resolution stipulates, the features of the acts of aggression are obviously
different from those of other crimes, they are as following:

(a) The invasion or attack by the armed forces of a State of the territory of another State,
or any military occupation, however temporary, resulting from such invasion or attack, or
any annexation by the use of force of the territory of another State or part thereof.
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(b) Bombardment by the armed forces of a State against the territory of another State or
the use of any weapons by a State against the territory of another State.

(c) The blockade of the ports or coasts of a State by the armed forces of another State.

(d) An attack by the armed forces of a State on the land, sea or air forces, or marine and
air fleets of another State.

(e) The use of armed forces of one State which are within the territory of another State
with the agreement of the receiving State, in contravention of the conditions provided for
in the agreement or any extension of their presence in such territory beyond the
termination of the agreement.

(f) The action of a State in allowing its territory, which it has placed at the disposal of
another State, to be used by that other State for perpetrating an act of aggression against a
third State.

(g) The sending by or on behalf of a State of armed bands, groups, irregulars or
mercenaries, which carry out acts of armed force against another State of such gravity as
to amount to the acts listed above, or its substantial involvement therein .

Feb 26-March 9, 2001, the seventh session of the preparatory committee of the ICC
discussed again the conditions under which the Court will excessive jurisdiction over the
crime of aggression and put forward three proposal documents in the Comprehensive
Proposals on Aggression for negotiation:

The first one is as following?® :

(1) the Court exercises its jurisdiction over aggression pursuant to Article 13 of the
Statute.
(2) before the Court handles the proceedings on aggression, there should be a decision
made by Security Council of U.N. that the nation to which the persons involved in the
case belong have committed aggression in accordance with relevant articles of the United
Nations Charter.

(3) the Security Council should make a decision that the nation to which the persons
belong involved in the case belong have committed aggression pursuant to Article13-2 of
the United Nations Charter.

(4) when it receives the charge of aggression on the ground of Item 1 or 3 of Article 13,
the Court should consider appropriately Part 7 of the United Nations Charter *°the Security
Council of U.N . should make a decision for the request in 6 or 12 months.
(6) the decision should be informed to the President of the Court by the chairman of
Security Council by mail. There are two options contained

the first proposal, the first is* :
- even if Security Council has not made a decision within the time limitation mentioned
in Paragraph 5, the Court can start proceedings.
- that the Security Council should make a decision must not be interpreted as that it has
influence on the independence of the exercise of jurisdiction of the Court.
the second is*':
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- despite of Paragraph 2 mentioned above, when the Security Council has not made a
decision within the time limitation mentioned in Paragraph 5, the Court should still
considers Article 12, 14, 24 of the United Nations Charter and request proposal from
General Assembly of U.N...*?

-General Assembly should give the proposal within 12 months.

- the proposal should be informed to President of the Court by mail by the chairman of
General Assembly in time.

-if the Court has not gotten the proposal within the time limitation mentioned in Paragraph
8, the Court can start proceedings.

-that the Security Council makes a decision in accordance with Paragraph 5 listed above
or the General Assembly gives a proposal according to Paragraph 8 above must not be
interpreted as they have influence on the independence of the exercise of jurisdiction of
the Court .

It is worth paying attention to that, the International Criminal Court can draw up the
clauses for the definition of aggression and conditions under which the jurisdiction will
be exercised if conforms the spirits of Article 121 and Article 123, not violating the UN
Charter, at the same time, Article 39 of the charter of the United Nations stipulates
explicitly that the Security Council has the exclusive authority to determine the
constitution of the acts of aggression. Thus the extensions of power of the two institutions
are bound to clash because of this. This may be also the greatest obstacle for the Court to
make relevant clauses. Therefore, some scholars hold that the definition of aggression and
the conditions under which the Court will exercise the jurisdictions over the crime of
aggression will be still the key problem to improve the exercise of jurisdiction of the
Court® .

The Court shall exercise jurisdiction over the crime of aggression once a provision is
adopted in accordance with articles 121 and 123 defining the crime and setting out the
conditions under which the Court shall exercise jurisdiction with respect to this crime.
Such a provision shall be consistent with the relevant provisions of the Charter of the
United Nations *.
2-Exercise of jurisdiction
2-1-Preconditions to the exercise of jurisdiction

A State which becomes a Party to this Statute thereby accepts the jurisdiction of the
Court with respect to the crimes referred to in article 5. but in the case of article 13,
paragraph (a) or (c), the Court may exercise its jurisdiction if one or more of the following
States are Parties to this Statute or have accepted the jurisdiction of the Court in accordance
with paragraph 3.

The State on the territory of which the conduct in question occurred or, if the crime
was committed on board a vessel or aircraft, the State of registration of that vessel or
aircraft; so the State of which the person accused of the crime is a national.

If the acceptance of a State which is not a Party to this Statute is required under
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paragraph 2, that State may, by declaration lodged with the Registrar, accept the exercise
of jurisdiction by the Court with respect to the crime in question. The accepting State shall
cooperate with the Court without any delay or exception in accordance with Part 9 +°.
2-2 Jurisdiction ratione temporis

The Court has jurisdiction only with respect to crimes committed after the entry into
force of this Statute. If a State becomes a Party to this Statute after its entry into force, the
Court may exercise its jurisdiction only with respect to crimes committed after the entry
into force of this Statute for that State, unless that State has made a declaration under article
12, paragraph 3 46

Every decision made by a decision-making body affects a series of actors, who
internalize the decisions and structure their behavior in light of them. Decision- makers
can set third-party expectations through the use of precedent. The use of precedent allows
a decision-maker to accomplish two goals that are crucial to the functioning of the
decision-maker’s community. First, precedent can act as an informational device for a
wide variety of actors. It allows various parties to predict future rules and to structure
their actions accordingly. When domestic Courts*’,

through the use of a different formal model, reached a similar conclusion. Other
commentators have found that lower court judges selectively use precedent to signal their
willingness to be promoted. Appellate judges have also been found to use precedent as a
way to guide trial judges towards their own preferred outcomes %,
2-3- Exercise of jurisdiction

The Court may exercise its jurisdiction with respect to a crime referred to in article 5
in accordance with the provisions of this Statute ifa situation in which one or more of such
crimes appears to have been committed is referred to the Prosecutor by a State Party in
accordance with article 14; and if a situation in which one or more of such crimes appears
to have been committed is referred to the Prosecutor by the Security Council acting under
Chapter VII of the Charter of the United Nations; or the Prosecutor has initiated an
investigation in respect of such a crime in accordance with article 15 %.
2-4- Rules of Procedure and Evidence
The Rules of Procedure and Evidence shall enter into force upon adoption by a two-

thirds majority of the members of the Assembly of States Parties.

The Amendments to the Rules of Procedure and Evidence may be proposed by: Any
State Party; The judges acting by an absolute majority; or The Prosecutor. Such
amendments shall enter into force upon adoption by a two-thirds majority of the members
of the Assembly of States Parties.

After the adoption of the Rules of Procedure and Evidence, in urgent cases where the
Rules do not provide for a specific situation before the Court, the judges may, by a two-
thirds majority, draw up provisional Rules to be applied until adopted, amended or rejected
at the next ordinary or special session of the Assembly of States Parties.

The Rules of Procedure and Evidence, amendments thereto and any provisional Rule
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shall be consistent with this Statute. Amendments to the Rules of Procedure and Evidence
as well as provisional Rules shall not be applied retroactively to the detriment of the person
who is being investigated or prosecuted or who has been convicted.
In the event of conflict between the Statute and the Rules of Procedure and Evidence,

the Statute shall prevail®.
2-4-1- Referral of a situation by a State Party

A referral in accordance with the Statute should not pose too many difficult legal issues.
However, the practice of the SC suggests that it does not explicitly state which provisions
of the Rome Statute shall apply nor does it make any other express reference to the
applicability of the Rome Statute. In this context it is important to be reminded that the
SC is a political, not a legal body, and its members are not necessarily legally minded.
From the outset, it must be emphasized that a SC referral to the ICC is assumed to be in
accordance with the Statute, unless a deviation from the provisions of the Statute can be
deduced from the SC resolution including the referral. This follows from the general rule
that statements of governments must be construed as ‘producing and intending to produce
effects in accordance with existing law and not in violation of it’. This applies, at least in
principle, also to the interpretation of SC resolutions. Thus, a strong presumption against
conflict exists and calls for techniques of harmonious interpretation to be used so that the
conflict does not materialize in a genuine one. Hence the presumption that unless it
explicitly and clearly states the contrary, the SC intended to refer a situation in accordance
with the Statute. In practice the SC adopts no detailed language in its resolution providing
for the referral. In various decisions emanating from the use of art 13(b), the ICC stated
that in making such referrals, ‘the Security Council of the United Nations has also
accepted that the investigation into the said situation, as well as any prosecution arising
therefrom, will take place in accordance with the statutory framework provided for in the
Statute, the Elements of Crimes and the Rules as a whole’>!.

As stated above, art 13(b) of the Statute contains no detailed language of any
conditions or any particular mechanism for its operation. It sets out two preconditions
that must be satisfied from the perspective of the Rome Statute. First, there must exist a
situation in which one or more of such crimes (as referred to in art 5 of the Statute) appear
to have been committed. Second, this situation must be referred to the Prosecutor of the
ICC by the SC acting under Chapter VII of the UN Charter. The first precondition refers
to ‘ a situation in which one or more of such crimes [referred to in art 5] appears to have
been committed’. As the preparatory work regarding this provision demonstrates, the
wording ‘situation’ must be distinguished from ‘case’. In a late draft at the Rome
Conference, the word ‘situation’ and ‘matter’ were presented as alternatives. Why the
word ‘situation’ was eventually adopted instead of ‘matter’ is not answerable based on the
official records of the Rome Conference. One participant of the negotiations suggests that
‘situation’ was considered to be of a more general nature, compared to ‘matter’ which was
‘too specific for the functioning of the Court’. The Pre-Trial Chamber held that situations,
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which are generally defined in terms of temporal, territorial and in some cases personal
parameters, such as the situation in the territory of the Democratic Republic of the Congo
since 1 July 2002, entail the proceedings envisaged in the Statute to determine whether a
particular situation should give rise to a criminal investigation as well as the investigation
as such*?,

In principle, the jurisdiction ratione materiae in case of SC referrals appears to be
defined by the general rules on jurisdiction as provided for in the Statute. The heading of
art 13 clearly states that the court exercises its jurisdiction ‘in accordance with the
provisions of this Statute’. Since no specific rules or exceptions are provided for in the
Statute regarding its jurisdiction ratione materiae, it follows prima facie that the
jurisdiction ratione materiae extends over the crimes as provided for in art 5. However,
as concluded above considering the powers of the SC, legislation of ICL should not be
presumed and without explicit language to that effect, the ICC is bound to apply its
definitions of crimes only insofar that it is recognized as customary international®?.

According to this narrative, the Rome Statute asserts prescriptive jurisdiction beyond
its state parties. This overreach of the law contained in the Rome Statute is premised on
the theory of universal prescriptive jurisdiction. Then if the Rome Statute bound all
individuals since its entry into force, it is always applied prospectively. Indeed, this seems
to be the view of the ICC. The reasoning of Pre-Trial Chamber I in the Confirmation of
Charges against Lubanga is illustrative of how the principle of legality operates before the
ICC. The Chamber stated thatThere is no infringement of the principle of legality if the
Chamber exercises its power to decide whether Thomas Lubanga ought to be committed
for trial on the basis of written (lex scripta) pre-existing criminal norms approved by the
States Parties to the Rome Statute (lex praevia), defining prohibited conduct and setting
out the related sentence (lex certa), which cannot be interpreted by analogy in malam
parten (lex stricta)>.

The ICC has never distinguished the applicability of criminal norms contained in the
Statute under a retroactive SC referral from situations where the accused, at the time of
the conduct, was a national or had committed the alleged crime in the territory of a state
party to the Statute. While it was the intention of some states during the negotiations in
Rome that the Statute would reflect customary international law,36 most scholarly
commentaries consider the definition of crimes in the Rome Statute as not entirely
reflective of customary international law. Following a strict interpretation of the principle
of legality As pointed out™.

Art 25 of the UN Charter clearly establishes that only such decisions of the SC are
binding that are adopted ‘in accordance with the present Charter’. It follows preliminarily
that SC referrals not in accordance with the Charter (and hence ultra vires) are not legally
binding. Resulting from the legal nature of the SC referral, the ICC is then not authorized
to exercise jurisdiction over situations in non-party states in such cases. A SC referral that
is ultra vires has therefore no legal effects. In practice, it is important to recognize the
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tendency of the ICJ to minimize claims of acts being ultra vires through a twofold
presumption.

First, there is a presumption of acts not being ultra vires in case they may be considered
‘appropriate for the fulfilment’ of the stated purposes of the organization.

Second, acts based on one of its assigned functions are presumed to be within the
constitutional powers of the organization. It must also be noted that each organ must
determine its own powers. It follows that an act must arguably be presumed not to be
ultra vires.

The SC cannot easily be considered to be acting ultra vires, as Sir Michael Wood
correctly points out: Much of the writing about the Security Council by international
lawyers has an air of unreality. It is based neither on the practice of states nor on the
practice of the organs of the United Nations, nor yet on decisions of courts and tribunals>®.
It reflects the authors’ dogmatic reading of the text of the United Nations Charter”’.

A State Party>®may refer to the Prosecutor a situation in which one or more crimes
within the jurisdiction of the Court appear to have been committed requesting the
Prosecutor to investigate the situation for the purpose of determining whether one or more
specific persons should be charged with the commission of such crimes.

As far as possible, a referral shall specify the relevant circumstances and be
accompanied by such supporting documentation as is available to the State referring the
situation®” .

2-4-2- Prosecutor

The Prosecutor may initiate investigations proprio motu on the basis of information
on crimes within the jurisdiction of the Court. and shall analyse the seriousness of the
information received. For this purpose, he or she may seek additional information from
States, organs of the United Nations intergovernmental or non-governmental
organizations, or other reliable sources that he or she deems appropriate, and may receive
written or oral testimony at the seat of the Court. so the Prosecutor concludes that there is
a reasonable basis to proceed with an investigation, he or she shall submit to the Pre-Trial
Chamber a request for authorization of an investigation, together with any supporting
material collected. Victims may make representations to the Pre-Trial Chamber, in
accordance with the Rules of Procedure and Evidence®.

If the Pre-Trial Chamber, upon examination of the request and the supporting material,
considers that there is a reasonable basis to proceed with an investigation, and that the case
appears to fall within the jurisdiction of the Court, it shall authorize the commencement of
the investigation, without prejudice to subsequent determinations by the Court with regard
to the jurisdiction and admissibility of a case.

The refusal of the Pre-Trial Chamber to authorize the investigation shall not preclude
the presentation of a subsequent request by the Prosecutor based on new facts or evidence
regarding the same situation. so If, after the preliminary examination referred to in
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paragraphs 1 and 2, the Prosecutor concludes that the information provided does not
constitute a reasonable basis for an investigation, he or she shall inform those who provided
the information. This shall not preclude the Prosecutor from considering further
information submitted to him or her regarding the same situation in the light of new facts
or evidence .

2-4-3 referral of investigation or prosecution

No investigation or prosecution may be commenced or proceeded with under this
Statute for a period of 12 months after the Security Council, in a resolution adopted under
Chapter VII of the Charter of the United Nations, has requested the Court to that effect;
that request may be renewed by the Council under the same conditions®!.

Prosecution counsel should be held personally accountable for disclosure misconduct,
which approach is more often implemented with regard to the defence counsel®?. Just as at
the ad hoc tribunals, the ICC Chambers have oftentimes cautioned, warned or reprimanded
the Prosecution office for disclosure malpractice, rather than particular prosecutions
attorneys®’.

For example, the legitimacy deficit that results from relying on the Security Council to
refer non-Party States to the ICC has at least three aspects®.
-First, it suppresses the role of less powerful states in the development of international
law.
-Second, there is no guarantee of efectiveness, as has been seen in Darfur, where the
Prosecutor recently suspended the ICC investigation due to the Security Council’s lack of
support. Omar al-Bashir remains President of Sudan, and the conflict in Darfur continues.
The Court’s treatment of African states and the AU has given states a more general reason
to not cooperate with the ICC, further reducing the Court’s efectiveness and thus
undermining its legitimacy.
-Third,interms of rules and norms,Security Council referrals not only upend international
law, they also import into international criminal law the hierarchy of states that exists in
general international law,asserting‘the old political order of the veto,secret meetings, and
self serving interpretations of “security”. The failure to refer Syria to the ICC is another
example of the capriciousness that may result. The legitimacy of the ICC, therefore,
suffers as the inequalities of the international order are plainly integrated into the regime
of inter national criminal justice.

Also,the International Criminal Tribunal for Rwanda (ICTR) located in Arusha in the
United Republic of Tanzania was established by means of United Nations Security
Counsel Resolution 955 of November 8, 1994. That UN Security Council resolution also
incorporates the Court’s statute which governs the functioning of the Court (the text of
the ICTR statute is available in Appendix C.1). Article 14 of that statute sets out the rules
of procedure for the Court. The working languages of the ICTR are English and French.
The ICTR has jurisdiction to prosecute persons (both nationals and non-nationals)
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responsible for genocide and other serious violations of international humanitarian law
committed in the territory of Rwanda between January 1, 1994 and December 31, 1994.
The crimes are punishable whether the perpetrator(s) had an intentional direct or indirect
role; were conspirators or in any way complicit®.

1. A person who planned, instigated, ordered, committed or otherwise aided and abetted
in the planning, preparation or execution of a crime referred to in Articles 2 to 4 of the
present Statute, shall be individually responsible for the crime.

2. The official position of any accused person, whether as Head of state or government or
as a responsible government official, shall not relieve such person of criminal
responsibility nor mitigate punishment.

3. The fact that any of the acts referred to in Articles 2 to 4 of the present Statute was
committed by a subordinate does not relieve his or her superior of criminal responsibility
if he or she knew or had reason to know that the subordinate was about to commit such
acts or had done so and the superior failed to take the necessary and reasonable measures
to prevent such acts or to punish the perpetrators there of . The fact that an accused person
acted pursuant to an order of a government or of a superior shall not relieve him or her of
criminal responsibility, but may be considered in mitigation of punishment if the
International Tribunal for Rwanda determines that justices or equires.

The temporal period under the ICTR’s jurisdiction covers the 1994 massacre of an
estimated 800,000 Tutsis and moderate Hutus by the extremist .Hutu militias in an
attempted genocide®®. The Court began hearing its first case in 1997 and was the first
international court which was called upon to interpret the term “genocide” as set out in
the Convention for the Prevention and Punishment of the Crime of Genocide (1948). The
ICTR 1is not a permanent Court and the United Nations Security Council resolution 1503,
adopted on August 28, 2003 set out the plan for the ICTR to have investigations completed
by the end of 2004, all trials completed by the end of 2008 and all appeals and other work
by 2010. It is noteworthy that to date Rwanda has not ratified the Rome Statute of the
International Criminal Court (ICC) and hence is not subject to the power of the ICC. This
though the ICTR was fully involved in the development of the ICC?’.

3- The admissibility
3-1-Issues of admissibility

Having regard to paragraph 10 of the Preamble and article 1, the Court shall
determine that a case is inadmissible where the case is being investigated or prosecuted by
a State which has jurisdiction over it, unless the State is unwilling or unable genuinely to
carry out the investigation or prosecution.
The proceedings were or are being undertaken or the national decision was made for
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the purpose of shielding the person concerned from criminal responsibility for crimes
within the jurisdiction of the Court referred to in article 5; so there has been an unjustified
delay in the proceedings which in the circumstances is inconsistent with an intent to bring
the person concerned to justice; The proceedings were not or are not being conducted
independently or impartially , and they were or are being conducted in a manner which,
in the circumstances, is inconsistent with an intent to bring the person concerned to justice.
in order to determine inability in a particular case, the Court shall consider whether, due to
a total or substantial collapse or unavailability of its national judicial system, the State is
unable to obtain the accused or the necessary evidence and testimony or otherwise unable
to carry out its proceedings®®.
3-2- Preliminary rulings regarding admissibility

When a situation has been referred to the Court pursuant to article 13 (a) and the
Prosecutor has determined that there would be a reasonable basis to commence an
investigation, or the Prosecutor initiates an investigation pursuant to articles 13 (c) and 15,
the Prosecutor shall notify all States Parties and those States which, taking into account the
information available, would normally exercise jurisdiction® over the crimes concerned.
The Prosecutor may notify such States on a confidential basis and, where the Prosecutor
believes it necessary to protect persons, prevent destruction of evidence or prevent the
absconding of persons, may limit the scope of the information provided to States.

Also within one month of receipt of that notification, a State may inform the Court that
it is investigating or has investigated its nationals or others within its jurisdiction with
respect to criminal acts which may constitute crimes referred to in article 5 and which relate
to the information provided in the notification to States. At the request of that State, the
Prosecutor shall defer to the State's investigation of those persons unless the Pre-Trial
Chamber, on the application of the Prosecutor, decides to authorize the investigation.

The Prosecutor's deferral to a State's investigation shall be open to review by the
Prosecutor six months after the date of referral or at any time when there has been a
significant change of circumstances based on the State's unwillingness or inability
genuinely to carry out the investigation.

But When the Prosecutor has deferred an investigation in accordance with paragraph
2, the Prosecutor may request that the State concerned periodically inform the Prosecutor
of the progress of its investigations and any subsequent prosecutions. States Parties shall
respond to such requests without undue delay.

A State which has challenged a ruling of the Pre-Trial Chamber under this article may
challenge the admissibility of a case under article 19 on the grounds of additional
significant facts or significant change of circumstances. and concerned or the Prosecutor
may appeal to the Appeals Chamber against a ruling of the Pre-Trial Chamber, in
accordance with article 82. The appeal may be heard on an expedited basis.

Pending a ruling by the Pre-Trial Chamber, or at any time when the Prosecutor has

he Exercise of the jurisdiction in accordance whith the terms and conditions established by
the International Criminal Court




deferred an investigation under this article, the Prosecutor may, on an exceptional basis,
seek authority from the Pre-Trial Chamber to pursue necessary investigative steps for the
purpose of preserving evidence where there is a unique opportunity to obtain important
evidence or there is a significant risk that such evidence may not be subsequently
available’.
3-3 Applicable law
The Court shall apply in the first place, this Statute, Elements of Crimes and its  Rules
of Procedure and Evidence; but in the second place, where the application and
interpretation of law pursuant to this article must be consistent with internationally
recognized human rights, and be without any adverse distinction founded on grounds such
as gender as defined in article 7 paragraph 3, age, race, colour, language, religion or belief,
political or other opinion, national, ethnic or social origin, wealth, birth or other status’!.
Appropriate, applicable treaties and the principles and rules of international law,

including the established principles of the international law of armed conflict; Failing that,
general principles of law derived by the Court from national laws of legal systems of the
world including, as appropriate, the national laws of States that would normally exercise
jurisdiction over the crime, provided that those principles are not inconsistent with this
Statute and with international law and internationally recognized norms and standards.
And the Court may apply principles and rules of law as interpreted in its previous
decisions.These process considerations remain important at the meso-level, but we are
also concerned with the development of a coherent or internally consistent body of law’?.
3-4- Elements of Crimes

The elements of Crimes shall assist the Court in the interpretation and application of
articles 6, 7 and 8. They shall be adopted by a two-thirds majority of the members of the
Assembly of States Parties.
The amendments to the Elements of Crimes may be proposed by any State Party; the judges
acting by an absolute majority; the Prosecutor. Such amendments shall be adopted by a
two-thirds majority of the members of the Assembly of States Parties.

The Elements of Crimes and amendments thereto shall be consistent with this Statute.
In the same time nothing in this Part shall be interpreted as limiting or prejudicing in any
way existing or developing rules of international
law for purposes other than this Statute’.
4- Challenges to the jurisdiction of the Court or the admissibility of a case

The Court shall satisfy itself that it has jurisdiction in any case brought before it. The
Court may, on its own motion, determine the admissibility of a case in accordance with
article 17.challenges to the admissibility of a case on the grounds referred to in article 17
or challenges to the jurisdiction of the Court may be made byan accused or a person for
whom a warrant of arrest or a summons to appear has been issued under article 58;a State
which has jurisdiction over a case, on the ground that it is investigating or prosecuting the
case or has investigated or prosecuted; ore State from which acceptance of jurisdiction is
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required under article12.

The Prosecutor may seek a ruling from the Court regarding a question of jurisdiction
or admissibility. In proceedings with respect to jurisdiction or admissibility, those who
have referred the situation under article 13, as well as victims, may also submit
observations to the Court.

The admissibility of a case or the jurisdiction of the Court may be challenged only
once by any person or State referred to in paragraph 2. The challenge shall take place prior
to or at the commencement of the trial.

In exceptional circumstances, the Court may grant leave for a challenge to be brought
more than once or at a time later than the commencement of the trial. Challenges to the
admissibility of a case, at the commencement of a trial, or subsequently with the leave of
the Court, may be based only on article 17 paragraphl (c).

A State referred to in paragraph 2 (b) and (c) shall make a challenge at the earliest
opportunity.but Prior to the confirmation of the charges, challenges to the admissibility of
a case or challenges to the jurisdiction of the Court shall be referred to the Pre-Trial
Chamber. After confirmation of the charges, they shall be referred to the Trial Chamber.
Decisions with respect to jurisdiction or admissibility may be appealed to the Appeals
Chamber in accordance with article 82. addingto this case if a challenge i1s made by a State
referred to in paragraph 2 (b) or (c¢), the Prosecutor shall suspend the investigation until
such time as the Court makes a determination in accordance with article 17.

Pending a ruling by the Court, the Prosecutor may seek authority from the Court to
pursue necessary investigative steps of the kind referred to in article 18, paragraph 6;and
to take a statement or testimony from a witness or complete the collection and examination
of evidence which had begun prior to the making of the challenge; and in cooperation with
the relevant States, to prevent the absconding of persons in respect of whom the Prosecutor
has already requested a warrant of arrest under article 58.

The Prosecutor may submit a request for a review of the decision when he or she is fully
satisfied that new facts have arisen which negate the basis on which the case had previously
been found inadmissible under article 17 7*.

The issues of admissibility will be considered in a subsequent phase of the prosecution
of crimes by the organs of the ICC (notably the Prosecutor and the competent Pre-Trial or
Trial Chamber). However, it is possible that the SC considers that a particular national
judicial authority — though available and willing to prosecute and thus in a position to
successfully challenge admissibility before the ICC — is unable to deal with the crimes
committed in their entirety. In situations where crimes cannot be geographically located
in one single state or where there is a controversy between states on the forum conveniens,
the SC may consider the ICC as being the most appropriate jurisdiction to investigate and
judge certain crimes. In these situations, the SC decisions to refer the situation to the Court
could be justified by the determination that the inherent characteristics of the crimes
concerned are the cause of the inability of single states to obtain the necessary evidence
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or otherwise carry out the proceedings impartially and appropriately. It is clear from the
legal relationship between the SC and the ICC established here236 that the SC is not
bound by the principle of complementarity. But the ICC is bound by the provision of its
constituent treaty, including the rules on complementarity. Therefore, a SC resolution
imposing an obligation”
5- Criminal responsibility

5-1 Individual criminal responsibility

Traditionally, international law has created responsibilities for states only. In other
words, the main subject of international law has been “the nation-state.” However, with
the creation of the ICC, the individuals became responsible in international law. Although
there has been individual criminal responsibility before the creation of the ICC, it was
either temporary, or the individual concerned, while being responsible under the principles
and rules of international law’®.

The Court shall have jurisdiction over natural persons pursuant to this Statute. aperson
who commits a crime within the jurisdiction of the Court shall be individually responsible
and liable for punishment in accordance with this Statute.

In accordance with this Statute, a person shall be criminally responsible’” and liable for
punishment for a crime within the jurisdiction of the Court if that person: Commits such a
crime, whether as an individual, jointly with another or through another person, regardless
of whether that other person is criminally responsible; orders, solicits or induces the
commission of such a crime which in fact occurs or is attempted; for the purpose of
facilitating the commission of such a crime, aids, abets or otherwise assists in its
commission or its attempted commission, including providing the means for its
commission; in any other way contributes to the commission or attempted commission of
such a crime by a group of persons acting with a common purpose. Such contribution shall
be intentional and shall either: be made with the aim of furthering the criminal activity or
criminal purpose of the group, where such activity or purpose involves the commission of
a crime within the jurisdiction of the Court; or be made in the knowledge of the intention
of the group to commit the crime.

Exclusion of jurisdiction over persons under eighteen the Court shall have no
jurisdiction over any person who was under the age of 18 at the time of the alleged
commission of a crime’®.

Thus, Diverging Approaches to the Relationship Between State and Individual
Responsibility for International CrimeS Identifying the general approaches to the
relationship between state and individual responsibility is not an easy task’. The
Separation of State and Individual Responsibility explain that the first approach that can
be traced back in the works of international law scholars essentially focuses on the
differences between state and individual responsibility for international crimes.
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While no explicit theory on the relationship between state and individual responsibility
for international crimes is put forward, this approach responds to the concrete need to
prosecute those responsible for international crimes and to develop, both logically and
practically, a regime of individual criminal liability separate and independent from state
responsibility®. Basis of Responsibility all criminal justice systems of the world recognize
the concept of individual criminal responsibility for the violation of a norm that carries
penal consequences. consequently, individual criminal responsibility is a general principle
of law, whether under national criminal law or under Icl. because the difference between
national criminal law and Icl is essentially related to the source of applicable law, it
follows that if Icl can develop normative proscriptions, they can be applied to individuals
who are the proper subjects of individual criminal responsibility. whether Icl can impose
such normative proscriptions directly and not through the mediation of states brings up a
separate question relating to enforcement techniques®!.

5-2 Irrelevance of official capacity

This Statute shall apply equally to all persons without any distinction based on official
capacity. In particular, official capacity as a Head of State®? or Government, a member of
a Government or parliament, an elected representative or a government official shall in no
case exempt a person from criminal responsibility under this Statute, nor shall it, in and of
itself, constitute a ground for reduction of sentence.

Immunities or special procedural rules which may attach to the official capacity of a
person, whether under national or international law, shall not bar the Court from exercising
its jurisdiction over such a person®?.

May assert jurisdiction over a breach of an obligation owed to the international
community as a whole. More importantly, the international community itself may assert
that authority®*.

The most important ‘head’ of jurisdiction is territoriality. Territorial jurisdiction is the
authority of a State to exercise jurisdiction over acts committed on its territory. To put it
simply, territorial jurisdiction as a ‘head’ of jurisdiction is based on the principle of
territorial integrity. This ‘head’ of jurisdiction is unquestionably available to States to
exercise any ‘type’ of jurisdiction, i.e. jurisdiction to prescribe, adjudicate and enforce®.

5-3 Responsibility of commanders and other superiors

In addition to other grounds of criminal responsibility under this Statute for crimes
within the jurisdiction of the Court: A military commander or person effectively acting as
a military commander shall be criminally responsible for crimes within the jurisdiction of
the Court committed by forces under his or her effective command and control, or effective
authority and control as the case may be, as a result of his or her failure to exercise control
properly over such forces, where: That military commander or person either knew or,
owing to the circumstances at the time, should have known that the forces were committing
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or about to commit such crimes; and That military commander or person failed to take all
necessary and reasonable measures within his or her power to prevent or repress their
commission or to submit the matter to the competent authorities for investigation and
prosecution.

With respect to superior and subordinate relationships not described befor asuperior
shall be criminally responsible for crimes within the jurisdiction of the Court committed
by subordinates under his or her effective authority and control, as a result of his or her
failure to exercise control properly over such subordinates, where: The superior either
knew, or consciously disregarded information which clearly indicated, that the
subordinates were committing or about to commit such crimes; The crimes concerned
activities that were within the effective responsibility and control of the superior; and The
superior failed to take all necessary and reasonable measures within his or her power to
prevent or repress their commission or to submit the matter to the competent authorities
for investigation and prosecution®®.

For example the testimony from ninety-nine witnesses on january 7, 2008 and the
defense opened their case more than a year later on july 13, 2009. In april 2012 the trial
chamber found taylor guilty of aiding and abetting crimes in Sierra leone, but acquitted
him of command responsibility and membership in a joint criminal enterprise. as
discussed above, the Icc does not recognize immunity for heads of state. thus, the Icc has
investigated and prosecuted several cases involving high-level officials. notably, the Icc
prosecutor presented a case to the pre-trial chamber regarding Sudanese president omar
hassan ahmad al bashir, the first ever Icc indictment against a sitting head of state.
prosecutor luis moreno-ocampo presented evidence against al bashir for genocide, crimes
against humanity, and war crimes in the Darfur region of Sudan. the pre-trial chamber
issued an arrest warrant for bashir on march 4, 2009 and a second arrest warrant on july
12, 2010, requesting the cooperation of State parties in his surrender and arrest. although
bashir has yet to be brought before the court, his arrest warrant alone sparked a debate in
the international legal community over the warrant’s legality. Such questions focus on the
interplay between the immunity-stripping article 27 of the rome Statute; the effect of
article 98 of the rome Statute, which calls for the cooperation of States parties with respect
to the waiver of immunity; the role of Security council referrals to the Icc; and the
relationship between States parties and non-States parties like Sudan. Separately, the Icc
is proceeding with a case against several high-level officials of the Kenyan government,
including a deputy prime minister, regarding alleged crimes against humanity committed
in post-electoral violence from 2007 to 2008. In august 2011, the Icc dismissed an appeal
by the Kenyan government to throw out the cases against the officials, instead finding
reasonable grounds to believe that the various officials were criminally responsible for
murder, forcible transfer, persecution, and other inhumane acts®’.

5-4 Grounds for excluding criminal responsibility
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In addition to other grounds for excluding criminal responsibility provided for in this
Statute, a person shall not be criminally responsible if, at the time of that person's
conduct®®:

- The person suffers from a mental disease or defect that destroys that person's capacity to
appreciate the unlawfulness or nature of his or her conduct, or capacity to control his or
her conduct to conform to the requirements of law .

-The person is in a state of intoxication that destroys that person's capacity to appreciate
the unlawfulness or nature of his or her conduct, or capacity to control his or her conduct
to conform to the requirements of law, unless the person has become voluntarily
intoxicated under such circumstances that the person knew, or disregarded the risk, that, as
a result of the intoxication, he or she was likely to engage in conduct constituting a crime
within the jurisdiction of the Court;

- The person acts reasonably to defend himself or herself or another person or in the case
of war crimes, property which is essential for the survival of the person or another person
or property which is essential for accomplishing a military mission, against an imminent
and unlawful use of force in a manner proportionate to the degree of danger to the person
or the other person or property protected. The fact that the person was involved in a
defensive operation conducted by forces shall not in itself constitute a ground for excluding
criminal responsibility under this subparagraph.

- The conduct which is alleged to constitute a crime within the jurisdiction of the Court
has been caused by duress resulting from a threat of imminent death or of continuing or
imminent serious bodily harm against that person or another person, and the person acts
necessarily and reasonably to avoid this threat,provided that the person does not intend to
cause a greater harm than the one sought to be avoided. Such a threat may either be: Made
by other persons or constituted by other circumstances beyond that person's control.

The Court shall determine the applicability of the grounds for excluding criminal
responsibility provided for in this Statute to the case before it. but at trial, the Court may
consider a ground for excluding criminal responsibility other than those referred to in
paragraph 1 where such a ground is derived from applicable law as set forth in article 21.
The procedures relating to the consideration of such a ground shall be provided for in the
Rules of Procedure and Evidence®.

Courts and tribunals as well as their rules may find application in addressing these
procedural issues. Another way in which international courts and tribunals can act despite
the silence of their constitutive instruments is through the exercise of their general power
to regulate their own procedures *°
6- The case of excluding criminal responsibility
6-1- Mistake of fact or mistake of law

A mistake of fact shall be a ground for excluding criminal responsibility only if it
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negates the mental element required by the crime. so a mistake of law as to whether a
particular type of conduct is a crime within the jurisdiction of the Court shall not be a
ground for excluding criminal responsibility. a mistake of law may, however, be a ground
for excluding criminal responsibility if it negates the mental element required by such a
crime, or as provided for in article 33 °!.

6-2- Superior orders and prescription of law

committed by a person pursuant to an order of a Government or of a superior, whether
military or civilian, shall not relieve that person of criminal responsibility unless: The
person was under a legal obligation to obey orders of the Government or the superior in
question; The person did not know that the or The fact that a crime within the jurisdiction
of the Court has been der was unlawful and The order was not manifestly unlawful.For the
purposes of this article, orders to commit genocide or crimes against humanity are
manifestly unlawful *2.

Summary

The scope and limits of the Court’s work are determined by its States parties. Its
success in playing a meaningful role in the fight against impunity for the most serious
crimes is dependent upon the States parties’ confidence. The future development and the
impact of the ICC — as the first permanent international criminal court — will depend on
the development of its jurisprudence and its way of dealing with politically contested
issues.

However, it should also not be forgotten that the ICC will have a problem of
credibility as long as three out of the five permanent members are not parties to the Rome
Statute but are entitled, together with others, to refer situations to the Court.

This is a point of criticism which I often have to face in discussions about the ICC. It
true that this can be seen as a structural deficit of the Rome Statute. Yet, complaining
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about it will get us nowhere. The Rome Statute still remains a big accomplishment; if the
big powers were States parties to the Rome Statute, chances would be high that they would
dominate the institution and attempt to politicise judicial proceedings. Since they are not,
the ICC does not have to cater to their wishes. Ultimately, it is the Chief Prosecutor who
decides if she initiates an investigation upon referral by the Security Council. If this legal
power is applied confidently, it can be an effective means to counter possible
considerations by members of the Security Council to use the ICC as a political tool.
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